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Recently, your office requesﬁed that we advise as to whether
the liability insurance coverage for the Officers and Directors
of the Church should be dropped due to Chapter 87-245, Florida

session Laws, which became effective on Ju1¥ 1, 1987. The direct
answer to your question is that the civil liability insurange for

the Officers and Directors o the Church should not be
terminated. The reasons are set Forth hereinbelow:
Chapter 87-245 of the Florida Session Laws, effective

July 1, 1987, provides for limited immunity from civil liability
for officers and directors of certain nonprofit organizations.
Under this act, an officer or director is not personally liable
for money damages to any person for any statement, vote,
decision, or failure to take an action, regarding organizational
management or policy, unless the officer or director breached or
failed to perform his duties as a* officer or director.

Breaches or failure to perform duties fall within three
categories for purposes of the act:

1, Violations of criminal law, unless the officer or
director had reasonable cause to believe his conduct

was lawful or had no reasonable cause to believe his
conduct was unlawful.

2. A transaction in which the officer or director derived
an improper personal benefit,
|
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3. Recklessness or an actlor omission which was committed
in bad faith. Recklessness is defined as acting, or
omission to act, in conscious disregard of a risk:

(a) known, or so obvious that it should have been
known, to the officer or director, and

(b) known to the officer or director, or so obvious
that it should have been known, to be so great as
to make it highly probable that harm would follow
from such act or omission.

The standard for recklessness follows a two-step
approach. The first step concerns whether the risk was
known or should have been known. The second steg than
appears to make a “"foreseeability/proximate cause® type

inguiry regarding the connection between the breach and
the injury. '

Both parts of the recklessness standard hinge liability
on whether the officer or director disregarded a risk
"80 obvious it should have been known.™ The "should
have been known" language is similar to a negligence
standard, the only modification to this standard occurs
through the "so obvious®" language. An officer or
director may have difficulty asserting that he should
'not be liable for a “"nonobvious* injury when in fact
the injury has already occurred; therefore, the
statutory protection from civil liability is limited.

Becauge the statute still #eaves substantial opportuniéiea
for holding officers and directors liable, officer and diréctor
liability coverage should not be dropped.

Although as pointed out, the conduct necessary to satisfy
the definition of "recklessness" is fairly clear and appears to
be similar to the standard for gross negligence, there is other
language which is more troublesome. The statute also excepts
from immunity conduct of an officer or director which amounts to
a breach or failure to perform the duties of an officer or
director which "consitutes an act or omission which was committed
in bad faith®™. Please see Section 2(1)(b)3 of the Statute which
is attached for your review. In my opinion, this language leaves
open the possibility that elther a director or ofiicer could be
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Although as pointed out, the conduct neceasary to satisfy
the definition of "recklessness" is fairly clear and appears to
be similar to the standard for gross negligence, there is other
language which is more troublesome. The gtatute alsc excepts
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a breach or failure to perform the duties of an officer or
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held 1liable for conduct moré éncompassing "than that which
satisfies the recklessness standard. For this additional reason,
liability coverage is still desirable,

After you have had a chance to review this letter and the

attachments, please feel free to call

questionsg,

TIM: scw
Enclosures’
1307/7747
14-M225

o

if you have any

Timothy J. Manor
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¢S for SB’s 1096, 983, and ﬁsli Second Engrossed

i. Mthunnsdor}luilct or omission which was

|
committed in bad faith or with mslicious purpose oc in a
manner exhibiting wanton and willful disregard of human

rights, safety, or property.

!
(2) For the purposes of this section, the term:
T

{a) “aecklessness" means the acting, or caission to

act, in conscious disreqard of & risk:

l. Xnoun, or 50 obvious that it should hawe been

known, to the officer or director; and

2. Known te the offlicer or director, or so obviocus
|

that it should have been known, to be so great as to make it
|

highly probabie that harm would follow from sach action or

omission. |

{b} *"Director”™ means a person who sPivyes as a

director, trustee, or member r;.'-f the governing doard of an
|

organization. |

(c} "Officer” means a person who serves as an” officer
|

incurred or to be incurred. |

Section 3. Section 607.014, Florida Statutes, is
amended to read: |

607.014 Indemnification of officers, directars,
employees, and agents.-—-— :

(1} & corporation :hai:‘r.l have power o indemnify any
person who was Or is a pa.rtrr:-er—iu—thre.tcmd-to—he—ude-t
partyy to any thftlteﬂ!df"ﬂeﬂiﬂ"rﬂg?;ﬂf“C“Pi!fﬁ'.ﬂt*ﬂ?“lﬂi’t?
or proceedingr-—-hethtr-:iviirfreriniuiy*ﬂ.iivistrltiver—nr
tnvestigative |Other than an action by, or kn the right of,
the corporation), by reascn of the fact that be is or was a

dizector, officer, employee, Lr agent of the corporation or is

or was serving at the, zequesti of the corporstlon as &

;. 1096 6] . =4




